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MEMORANDUM FORJOHN A. RI2:Z0 
SENIOR DEPUTY GENERAL COXJNSEL, CENTRAL INTELLIGENCE AGENCY 

Re: Application of 18 U.S. C §§ 2340-2S40A to ©fiSafet^ctoigaeJ- 
Thai May Be Used in the Interrogation of a High Value a! Qaeda Detainee 

You have asked us to address whether certain specified interrogation techniques designed 
to be used on a high value al Qaeda detainee in the War on Terror comply with the federal 
prohibition on torture, codified at 18 U.S.C. §^ 2340-2340A Our analysis of this question is 
controlled by this Office's recently published opinion interpreting the anti-tortgre statute, See 
Memorandum for James B, Comey, Deputy Attorney General, from Daniel Levin, Acting 
Assistant Attorney General, Office of Legal Counsel, Re: Legal Standards Applicable Under 18 
U.S.C. §§ 2340-2340A (Dec. 30, 2004) Q'2004 Legal Standards Opinion"), ai'ailable at 
"www.usdoj.gov. (We provided a copy of that opinion to you at the time it was issued.) Much of 
the analysis from our 2004 Legal Standards Opinion is reproduced below; al! of it is 
incorporated by reference herein. Because you have asked us to address the application of 
sections 2340-2340A to specific interrogation techniques, the present memorandum necessarily 
■ includes additional discussion of the applicable legal standards and their application to particular 
facts. We stress, however, that the legal standards we apply in this memorandum are fully 
consistent wth the interpretation of the statute set forth in our 2004 Legal Standards Opinion 
and -c^^rttitme our authoritative view of the legal standards applicable under sections 2340- 
2340A. Our task is to explicate those standards in order to assist you in complying with the law. 

A paramount recognition emphasized in our 2O04 Legal Standards Opinion merits re- 
emphasis at the outset and guides our analysis: Torture is abhorrent both to American law and 
values and to international norms. The universal repudiation of torture is reflected [lot only in 
our criminal law, see, e.g., rs U.S.C. §§ 23'10-2340A, but also in international agreements.' in 



' See, e.g., United Nations Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment 
or Punishment, Dec. 10. 19U, S. Treaty Doc. No, 100-20, 1465 U.N.T.S. 85 (entered into force for U.S. Nov. 20. 
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centuries of Anglo-American law, see-.- e.g-...Xohn H. Laogbein, Torture and the Law of Proof: 
Europe and England in the Ancien Regime (1977) ('Torture and the Law of Proof), and in the 
longstanding policy, of the United States, repeatedly and recently reaffirmed by the President.' 
Consistent with these norms, the President has directed unequivocally that the United States is 
not to engage in torture.^ 

The task of interpreting and applying sections 2340-2340A is complicated by the lack of 
precision in the statutory terms and the lack of relevant case law. In defining the federal crime of 
torture^ Congress required that a defendant "'specifically intendQ to inflict severe physical or 
mental pain or suffering," and Congress narrowly defined "severe mental pain or suffering" to 
mean "^prolonged mental harm caused by" enumerated predicate aas, including "the threat of 
imminent death" and "procedures calculated to dismpt profoundly the senses or personality." 1 8 
U.S.C. § 2340 (emphases added). These statutory requirements are consistent with US, 
obligations under the United Nations Convention Against Torture, the treaty that obligates the 
United States to ensure that torture is aaimeunderUS. law and that is implemented by sections 
2340-2340A. The requirements in sections 2340-2340A closely track the understandings and 
reservations required by the Senate when it gave its advice and consent to ratification of the 
Convention Against Torture, They reflect a clear intent by Congress to limh the scope of the 
prohibition on torture under U.S. law. However, many of the key terms used in the statute (for 
example, "severe," "prolonged," "suffering") are imprecise and necessarily bring a degree of 
uncertainty to addressing the reach of sections 2340-2340A. Moreover, relevant judicial 
decisions in this area provide only limited guidance.^ This imprecision and lack of judicial 
guidance, coupled with the President's clear directive that the United States does not condone or 
engage in torture, counsel great care in applying the statute to specific conduct. We have 
attempted to exercise such care throughout this memorandum 

With these considerations in mind, we turn to the particular question before us: whether 
certain specified interrogation techniques may be used by the Central Intelligence Agency 
("CIA") on a" high value al Qaeda detainee consistent with the federal statutory prohibition on 



1994) ("Convention Against Torturc" or "CAT); InternaUonal Covemnt on Civil and Political Rights, Dec. 16, 
l966,ajt.7,999U.RT.S. 171. 

^ See, e.g., St^eiiiOTt on Umled Nations Internationa! Day in Support of %^iclims of Torture, 40 Wc^y 

ComjE^fcesreoc. .1 167 (July 5, 2004) C'Fradora from torture is an malienablc human right "); Statement on 

United Nations International Day in Support of Victims of Torture, 39 Weekly Coitip. Pres. Doc. 824 (June 30, 
2003) ('Torture anywhere is an affront to human dignity everywhere."); see also Letter o/Transmittal from 
President Ronald Reagan to the Senate (May 20, 1 988), in Message /rem the President of the United States 
Transmitting (be Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, 5. 



Treaty Doc. No. 100-20, at ii (19SS) (TUtificationof tlic Convention by ilie United Slates will cleariy express 
United States opposition^o torture, an abhorrent practioe-still prevalent -in the world today."). 

' See. e.g., 40 Weekly Comp. Pres- Doc. at 1 167-68 ("America stands against and will not tolerate 

torture Torture is -^^TOng no matter where it occurs, and tlic United States will continue to lead tlie fight to 

eliminate it evcrjivherc."). 

* What judicial guidance there is comes from decisions Uiat apply a related but separate statute (the Torture 
Viaims Protection Ad ("TVPA"), 28 U.S.C. § 1350 note (2000)). These judidal opinions generally contain little if 
any analysis of specific conduct or of the relevant statutory standards, 
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torture, 18 U.S.C. §§ 2340-2340A.^ For the reasons discussed bciow, and based on the 
representationa we have received from you (or officials of your Agency) about the particular 
techniques in question, the circumstances in which they are authorized for use, and the physical 
and psychological assessments made of the detainee to be interrogated, we conclude that the 
separate authorized use of each of the specific techniques at issue, subject to the limitations and 
safeguards described herein, would not violate sections 2340-2340A.* Our conclusion is 
straightforward with respect to all but two of the techniques discussed herein. As discussed 
below, use of sleep deprivation as an enhanced technique and use of the wateri>oard involve 
more substantial questions, with the waterboard presenting the most substantial question. 

We base our conclusions on the statutory language enacted by Congress in sections 2340- 
2340A. We do not rely on any consideration of the President's authority as Commander in Chief 
under the Constitution, any application of the principle of constitutional avoidance (or any 
conclusion about constitutional issues), or any arguments based on possible defenses of ^ 
, "necessity" or self-defense/ 



' We have previously advised you lha( the use by the CIA of the techniques of interrogation discussed 
herein is consistent wlh Uie Constitntion and applicable statutes and treaties. In the present memorandum, you have 
asked us lo address only the requirements of 18 U.S.C. §§ 234O-2340A. Notliing in this memorandum or in our 
prior advice to the CIA. should be read to suggest that the use of these techiiJques would confonn to the requirements 
of the Uniform Code of Military Justice that governs members of the Anned Forces or to United States obligatioos 
under the Geneva Conventions in circumstances wlierc those Conventions would apply. We do not address the 
possible application of article L6 of the CAT, nor do we address any question relating to conditions of confinement 
or detention, as distmct from the interrogation of detainees. We stress (hat our advice on tlie application of sections 
2340-2340A does not represent the policy views of the Department of Justice conccming interrogation practices. 
Finally, wc note that section 6057(3) of H.R. 126S {109th Cong. 1st Scss.), if it becomes law, would forbid 
expending or obligating funds made available by that bill "to subject any person in the custody or under the plij-sical 
control of tlic United States to torture," but because the bill would define "torture" to have "the meaning given that 
tenn in section 2340(1) of title 18, United States Code/ § 6057(bXl), the provision (to the extent it might apply 
here at all) would merely reaffirm the preexisting ptolubilions on torture in sections 2340-2340 A. 

* TJic present memorandum addresses only die separate use of each indi%'idual technique, not the combined 
use oirechniques as part ofan integrated fegimoi of interrogation. You hav-e informed us that most of tJie CIA's 
authorized techniques are designed to be used with particular detainees in an interrelated or combined manner as 
part of an overall interrogation program, and you have provided us with a description of a topical scenario for the 
--QA^s-cQmbined-yseK>f4eGhfliqueS - - ^ f- ^a ^^«iJH<^ftipg>^^fi-€ M -^ ^o ffl6;'r.e^44 g o/Interrog aikm-Techi 



(Dec. 30, 2004) ^Background Paper"). A full assessment of whetlier the use of interrogation tcdiniques is 
consistent with sections 2340-2340A should take into account the potential combined effects of using mulliple 
techniques on a given detiuncc, eiUier simultaneously or sequentially within a short time. We will address in a 
separate memorandum whether the combined use of certain techniques, as reflected in tlie Background Paper, is 
consistent with the legal requirements of sections 234O-2340A. 

' In preparing the present memorandum, ive have reviewed and carefiilly considered tlie rqwrt prepared by 
the CIA Inspector General, Counterterrorism DetcnUor^n^ntn^ns^^n AciiviUzs (September 2001-October 
2003), No. 20G3-7123-IG (May 7, 2004) C^G Reporf'mj^^^^MvziiQus aspects of the IG Report are 
addressed below. ^^^^^^^^ 
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A. 

In asking us to consider certain specific techniques to be used in the interrogation of a 
particular al Qaeda operative, you iiave provided background infonnation common to the use of 
all of the techniques. You have advised that these techniques would be used only on an 
individual who is determined to be a "High Value Detainee," defined as: 

a detainee who, until time of capture, we have reason to believe: (I) is a senior 
member of al-Qai*da or an al-Qai'da assodated terrorist group (Jemaah 
Islamiyyaii, Eqyptian Islamic Jihad, al-Zarqawi Group, etc.); (2) has knowledge 
- of imminent terrorist threats against the USA, its military forces, its citizens and 
organizations, or its allies; or that has/had direct involvement in planning and 
preparing tenrorist actions against the USA or its allies, or assisting the al-Qai'da 
, ; ' leadersliip in planning and preparing such terrorist actions, and (3) if released, 
constitutes a clear and continuing threat to the USA or its allies. 

Faj^^^ij^^^ Acting Assistant Attorney General, OfiBoc of Legal Counsel, &om 
I^^^^^^^B^sistant General Counsel, CIA, at 3 (Jan. 4, 2005) (Vanuary ^Uphx")- 
For convenience, below we will generally refer to such individuals simply as detainees. 

You have also explained that, prior to interrogation, each detainee is evaluated by 
medical and psychological professionals from the CIA's Office of Medical Services ('*OMS") to 
ensure that he is not likely to suffer any severe physical or mental pain or suffering as a result of 
interrogation. 

[T]eclinique-specific advanced approval is required for all "enhanced" measures 
and is conditional on on-site medical and psychological personnel confirming 
from direct detainee examination that the enhanced technique(s) is not expected to 
produce "severe physical or mental pain or suffering," As a practical matter, the 
detainee's physical condition must be such that these interventions will not have 
lasting effect, and his psychological slate strong enough that no severe 
psychological harm will result. 

OMS Guidclmes on Medical wid Psychological Support to Detainee Rendition, Interrogation 
and Detention at 9 (Dec. 2CX)4) (^VMS Guideline^') (footnote omitted). New detainees are also 
—subje ct to a g €fi€fal-imake-exammatioflrwhic4vi noludes "a thor o ug h-i m'tial-medieal-assessm cnt 
. . . with a complete, documented history and physical addressing in depth any chronic or 
previous medical problems. This assessment should especially attend to cardio-vascular, 
pulmonary, neurological and musculoskeletal findings. . . . Vital signs and weight should be 

recorded, and blood work drawn " Id at 6. In addition, "subsequent medical rechecks 

during the interrogation period should be performed on a regular basis." Id, As an additional 
precaution, and to ensure the objectivity of their medical and psychological assessments, OMS 
personnel do not participate in administering interrogation techniques; their function is to 
monitor interrogations and the health of the detainee. 
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The detainee is then interviewed by trained andcertified interrogators to detennine 
whether he is actively attempting to withhold or distort information. If so, the on-scene 
■ intcrrpgation team develops an interrogation plan, which may include only those techniques for 
which there is no medical or psychological contraindication. You have informed us that the 
initial OMS assessments have ruled out thetise of some — or all — of the interrogation techniques 
as to certain detainees. If the plan calls for the use of any of the interrogation techniques 
discussed herein, it is submitted to CIA Headquarters, which must review the plan and approve 
the use of any of these interrogation techniques before they may be applied. See George J. 
Tenet, Director of Central Intetligence, Gtiidel mes on Inlenomtions C onducted Pursuant to the 

| (Jan. 28, 2003) 
mterroggtwTi Uuidelims"). Prior written approval "from the Director, DCI Counterterrorist 
Center, with the concurrence of the Chie^ CTC Legal Group," is required for the use of any 
enhanced interrogation techniques, Id. We understand that, as to the detainee here, this written 
approval has been given for each of the techniques we discuss, except the waterboard. 

We understand that, when approved, interrogation tec^iques are generally used in an 
escalating fashion, with milder techniques used first. Use of the techniques is not continuous, 
^ther, one oi" more tecliniques may be applied— during or between interrogation sessions — 
based on the judgment of the interrogators and other team members and subject always to the 
monitoring of the on-scene medical and psychological personnel. Use of the techniques may be 
continued if the detainee is still believed to have and to be witliholding actionable intelligence. 
The use of these techniques may not be continued for more than 30 days without additional 
approval from CIA Headquarters, See generally Interrogation Guidelines at 1-2 (describing 
approval procedures required for use of enhanced interrogation techniques). Moreover, even 
within that 30-day period, any further use of these interrogation techniques is discontinued if the 
detainee is judged to be consistently providing accurate intell igence or if he is no longer believed 
to have actionable intelligence. This memorandum addresses the use of these techniques during 
no more than one 30-day period. We do not address whether the use of these techniques beyond 
the initial 30-day period would violate the statute. 

Medical and psychological personnel are on-scehe throughout (and, as detailed below, 
physically present or otherwise observing during the application of many techniques, including 
all techniques involving physical contact with detainees), and "[djaily physical and 
psychological evaluations are continued througliout the period of [enhanced interrogation 
tecKraCftfepuse:" IG Report at 30 n.35; see also George J, Tenet. Director of Central Intelligence, 
Guidelines on Confinement Conditions for CIA Detainees, at 1 (Jan. 28, 2003) ^Confinement 
Guidelines") ("Medical and, as appropriate, psychological personnel shall be physically present 



at, or reasonably available to, each Detention Facility. Medical personnel shall check the 
physical condition of each detainee at intervals appropriate to the circumstances and shall keep 
appropriate records,"); IG Report at 28-29.' In addition, "[i]n each interrogation session in 
which an Enhanced Technique is employed, a contemporaneous record shall be created setting 
forth the nature and duration of each such technique employed." Interrogation Guidelines at 3. 



In addilion to monitoring tiie application and effects of entianced ijiierrogadon lecluiiques, OMS 
personnel are inslructed more generally to cnsuie that "[ajdequale medical care shall be provided lo detainees, even 
those undergoing echaoced interrogation." OMS Guidelines at 10. 
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At any time, any oa-scene persormd (including the medical or psychological personnel, the chief 
of base, substantive experts, security officers, and other Jntcntigators) can intervene to stop the 
use of any technique if it appears that the technique is being used improperly, and on-sccne 
medical personnel can intervene if the detainee has developed a condition making the use of the 
technique unsafe. More gwerally, medical personnel watch for signs of physical distress or 
mental harm so significant as possibly to amount to the "severe physical or mental pain or 
suffering" that is prohibited by sections 234O-2340A. As the VMS Guidelines explain, 
"[m]edical officers roust remain cognizant at all times of their obligation to prevent *severc 
physical or mental pain or suffering.'" OMS Guideltnes at 10. Additional restrictions on certain 
techniques are described below. 

These techniques have all been imported from military Survival, Evasion, Resistance, 
Escape ("SERE") training, where they have been used for years on U.S. military personnel, 
although with some significant differences described below. See IG Report at 13-14. Although 
we refer to the SERE experience below, we note at the outset an important limitation on reliance 
on that experience. Individuals undergoing SERE training are obviously in a very different 
situation from detainees undergoing interrogation; SERE trainees know it is part of a training 
program, not a real-life interrogation regime, Ihey presumably know it will last only a short time, 
and they presumably have assurances that they will not be significantly harmed by the training. 

B. 

You have described the specific techniques at issue as follows;' 





The descriptions of tliese techniques are set out in a number of docunients including: ^^M^^^^^^ 

fdelines; Interrogations Guidelines: Conjincrnenl Guidelines; Background Paper, LcUcr &<3i^^^H^^^^^^| 
Associate General Counsel, Cl^^a^^^^^cting Assistant AUorney General, Office of^gaTcounsel 
rOLC") auly 30, 2004) CJuly •^^^^IJ^^H: Utterfrom John A Rizzo, Acting General Counsel, CL\ lo 
ssislant Attomt)' General, OLC (Aug. 2, 2004) {"August 2 Rizzo Utter''); Lcttcr-from 

[Associat^enaal Counsel, CLA, to D|r^^^Agi|^«kt3ra Attorney- General, OLC 

^ug. ly, 2004) C'August J^^^KLetter'y, Utter &oni|^|^^^^^Msj^iat^eneral Counsel, CIA, 

7f.£Ststanranomcy General, OLC{Au^syOQT)^AugvstT^^^^^tter)] Letter from 
ssocia^Gcncral Counsel, CIA, to Dar^w^ctm^ssj slant Altomcy General, OLC 
ci^cr i^^^^^Hl£/rer"); Lettejr fVom^^^^^^^^^^H A^s^Jar^eneral Counsel, CIA, 
to Dan Levin. Acting Assislan^ffim^' General, OLC (OcHz^oH^OcfSer 2.3mHl>«cr"). Several of 
the techniques are described and discussed in an earlier memorandum lo you. See Meraoranaum for John Rizzo, 

■ Acting General Counsel. Ccntfal Intelligence Agenc y, from Ja y .S P\-h^, A';<;i?^ani AfTnmfy Ggneral, O ff ice of 

Legal Counsel, Re: Interrogation ofal Qaeda Operoiive (Aug. 1, 2002) (^ Interrogation Kietnorandum") (JS) . Wc 
have separately rcanalj-zcd all techniques in the present memorandum, and we mil note below where aspects of 
particular tectuiiques differ from those addressed in the Interrogation Memorandum. In order lb avoidany 
confusion in this extremely sensitive and important area, the discussions of the ^tute in the 2004 Legal Standards 
Opinion and this memorandum supersede that in the Interrogation Memorandum; however, this memorandum 
confines tlie coQclusion of Interrogation Memorandum that Ihe use of these techniques on a particular high value a[ 
Qacda detainee, subject to the limitations imposed herein, would not violate sections 2340-234QA. In some cases 
additional facts set forth below tuve been provided lo us in communications witli CIA personnel. The CIA has 
reviewed this jncmorandum and confirmed the accuracy of the descriptions and Umitations. Our analysis assumes 
adhersicc to these descriptions and liraitalions. 
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1. Dietary manipulation. This technique involves the sufastitution of commercial liquid 
meal. replacements for normal food, presenting detainees with a bland, unappetizing, but 
nutritionally compiete diet. You have informed us that the CIA believes dietary maniDulation 
makes other techniques, such as sleep deprivation, more effective. See August ^-^^^1^1 
Letter at A. Detainees on dietary matiipulation are permitted as rnuch water as they want. In 
general, minimum daily fluid and nutritional requirements are estimated using the following 
formula: 

• Fluid requirement: 35 ml/kg/<fey. This may be increased depending on ambient 
temperature, body temperature, and level of activity. Medical officers must moriitpr 
fluid intake, and although detainees are allowed as much water as they want, 

' monitoring of urine output may be necessary ia the unlikely event that the officers 
suspect that the detainee is becoming dehydrated. 

• Calorie requirement: The CIA generally follows as a guideline a calorie requirement 
of 900 kcal/day + 10 kca!/kg/day. This quantity is multiplied by L2 for a sedentary 
activity level or 1.4 fora moderate activity level. Regardless of this formula, the 
recommended minimum calorie intake is 1500 kcal/day, and in no event is the 
detainee allowed to receive less than 1000 kcal/day.'° Calories are provided using 
commercial liquid diets (such as Ensure Plus), which also supply other essential 
nutrients and make for nutritionally complete meals." 

Medical officers are required to ensure adequate fluid and nutritional intake, and frequent 
medical monitoring takes place while any detainee is undergoing dietary manipularion. AJl 
detainees are weighed weekly, and in the unlikely event that a detainee were to lose more than 10 
percent of his body weight, the restricted diet would be discontinucd.- 

2. Nudity. This technique is used to cause psychological discomfort, particulariy if a 
detainee, for cultural or other reasons, is especially modest. When the technique is employed, 
clothing can be provided as an instant reward for cooperation. During and between interrogation 
sessions, a detainee may be kept nude, provided that ambient temperatures and the health of the 
detainee permit. For this technique to be employed, ambient temperature must be at least 68T.l^ 
No sexual abuse or threats of sexual abuse are permitted. Although each detention cell has full- 
time doseddsircuit video monitoring, the detainee is not intentionally exposed to other detainees 
or unouTy exposed to f^e detention facility staff, We'imderstand thaf interrogators "are trained to 



Tills i^ til t: o iloi i e l eq u imm e nl fui i mles; tl i e CIA prasencly has no fenuda deUiiua s; 

" While detainees subject to dietai)- ni;mipulalion are obi-iously situated differently from individuals who 
voluntarily engage in aimmcrcial weiglit4bss programs, wc note that widely available coramercial weigtit-loss 
programs in Uie United Stales employ diets of 1000 kcal/day for sustained periods of ^veeks or longer without 
requiring medical supervision, V^Tiile wc do not equate commerciai weight loss programs and this interrogation 
technique, the fact that these caloric levels arc used in the weight-loss programs, in otir view, is instructive in 
evaluating the medical safely of the intearogation technique. 

'' You have inforra^iy^it is very unlikely that nuditj' would be employed at ambient temperatures 
below 75''F. See October l^^^^^f^tter at 1. For purposes of our analysis, however, we will assume that 
ambient temperatures may be as lou' as 68^F. 
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innuendo or any acts of implicit or explicit sexual degradation." October 12 

fitter at 2. Nevertheless, interrogators can exploit the detainee's fear of being seen 
n addition, female officers involved in the interrogation process may see the detainees 
naked; and for purposes of our analysis, we will assume that detainees subjected to nudity as an 
interrogation technique are aware that they may be seen naked by females. 

3. Attention grasp. This technique consists ofgrasping the individual with both hands, 
one hand on each side of the collar opening, in a controlled and quick motion. In the same 
motion as the grasp, the individual is drawn toward the interrogator. 

4. Walling. This technique involves the use of a flexible, false wall. The individual is 
placed with his heels touching the flexible wall. The interrogator pulls the individual forward 
and then quickly and firmly pushes the individual into the wall. It is the individual's shoulder 
blades that hit the wall. During this motion, the head and neck are supported with a rolled hood 
or towel that provides a C-collar effect to help prevent whiplash. To reduce further the risk of 
injury, the individual is allowed to rebound from the flexible wall. You have informed us that 
the false wall is also constructed to create a loud noise when the individual hits it in order to 
increase the shock or surprise of the technique. We understand that walling may be used when 
the detainee is uncooperative or unresponsive to questions from interrogators.. Depending on the 
extent of the detainee's lack of cooperation, he may be walied one time during an interrogation 
session (one impact with the wall) or many times (perhaps 20 or 30 times) consecutively. We 
understand that this technique is not designed to, and does not, cause severe pain, even when 
used repeatedly as you have described. Rather, it is designed to wear down the detainee and to 
shock or surprise the detainee and alter his expectations about the treatment he believes he will 
receive. In particular, we specifically understand that the repetitive use of the walling technique 
is intended to contribute to the shock and drama of the experience, lo dispel a detainee's 
expectations that interrogators will not use increasing levels offeree, and to wear down his 
resistance. It is not intended to — and based on experience you have informed us that it does 

not — inflict any injury or cause severe pain. Medical and psychological personnel are physically 
present or otherwise observing whenever this technique is applied (as they are with any 
interrogation technique involving physical contact with the detainee). 

5. Facial hold. Tliis technique is used to hold the head immobile during interrogation. 
One open palm is placed on either side of the individual's face. The fingertips are kept well 
away from the individual's eyes. '■'..:. 

6. Va'cial slap ^r insult slap. With this techiiique, the interrogator slaps the individual's 
face with fingers slightly spread. The hand makes contact with the area directly between the tip 



of th e i ndi vidual's ch tn-and-th e bottom of the c oFr-espendtng-ea r l ob c. T he interr o gator th us 

"invades" the individual's "personal space." We understand that the goal of the facial slap is not 
to inflict physical pain that is severe or lasting- Instead, the purpose of the facial slap is to induce 
shock, surprise, or humiliaiion. Medical and psychological personnel are physically present or 
otherwise observing whenever this technique is applied. .... 

7. Abdominal slap. In this technique, the interrogator suikes the abdomen of the 
detainee with the back ofhis open hand. The interrogator must have no rings or other jewelry on 
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his hand. The interrogator is positioned directly in front of the detainee, generally no more than 
IK inches from the detainee. With his fingers held tightly together and fully extended, and with 
his palm toward the interrogator's own body, using his elbow as a fixed pivot point, the 
interrogator slaps the detainee in the detainee's abdomen. The interrogator may not use a fist, 
and the slap must be delivered above the navel and below the sternum. This technique is used to 
condition a detainee to pay attention to the interrogator's questions and to dislodge expectations 
that the detainee wilt not be touched. It is not intended to — and based on experience you have 
informed us that it does not— inflict any injury or cause any significant pain. Medical and 
psychological personnel are physically present or otherwise observing whenever this technique is 
applied. 

8. Cramped confinement. This technique involves placingtheindividualin a confined 
space, the dimensions of which restrict the individual's movement. The confined space is 
usually dark. The duration of confinement varies based upon the size of the container. For the 
larger confined space, the individual can stand up or sit down; the smaller space is large enough 
for the subject to sit down. Confinement in the larger space may last no more than 8 hours at a 
time for no more than 18 hours a day; for the smaller space, confinement may last no more than 
two hours. Limits on the duration of cramped confinement are based on considerations of the 
detainee's size and weight, how he responds to the technique, and continuing consultation 

, between the interrogators and QMS officers.'^ 

9. Wall standing. This technique is used only to induce temporary muscle fatigue. The 
individual stands about four to five feet firom a wall, with his feet spread approximately to 
shoulder width. His arras are stretched out in front of him, with his fingers resting on the wall 
and supporting his body weight. The individual is not permitted to move or reposition his hands 
or feet. 

10. Stress positions. There are three stress positions that may be used. You have 
informed us that these positions are not designed to produce the pain associated with contortions 
or twisting of the body. Rather, like wall standing, they are designed to produce the physical 
discomfort associated with temporary muscle fatigue. The three stress positions are (1) sitting on 
the floor with legs extended straight out in front and arms raised above the head, (2) kneeling on 
the floor while leaning back at a 45 degree angle, and (3) leaning against a wall generally about 
tiueefect^ay from the detainee's feet, with only the detainee's head touching the wall, while 
his wrists are Handcuffed in front of him or&chind hts back, and while an interrogator stands 
next to him to prevent injury if he loses his balance. As with wall standing, we understand that 

■■ these positions are used only to induce temp or ary mu sci eMigue^ 



1 1 . Water dousing. Cold water is poured on the detainee either from a container or from 
a hose without a nozzle*. This technique is intended to weaken the detainee's resistance and 
persuade him to cooperate with interrogators. The water poured on the detainee must be potable, 



^ In JnterrogaHon Kiemoranditm, we also addressed Ihe use of harmless insects placed in a confinemenl 
box and concluded thai it did not violate Uie statute. Wc understand that— for reasons unrelated to any concern that 
it might violate the statute— the CIA never used that technique and has remov'cd it from ihe list of authorized 
interrogation techniques; accordingly, wc do not address it again here. 
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/ and the interrogators must ensure that water does not enter the detainee's nose, mouth, or eyes. 

A medical officer must observe and monitor the detainee throughout application of this 
^ technique, including for signs of hypothermia. Ambient temperatures must remain above 64°F. 
If the detainee is lying on the floor, his head is to remain vertical, and a poncho, mat, or other 
material must be placed between him and the floor to minimize the loss of body heat. At the 
conclusion of the water dousing session, the detainee must be moved to a heated room if 
necessary to permit his body temperature to return to normal in a safe manner. To ensure an 
adequate margin of safety, the maximum period of time that a detainee may be permitted to 
remain wet has been set at two-thirds the time at which, based on extensive medical literature 
and experience, hypothermia could be expected to develop in healthy individuals who are 
submerged in water of the same temperature. For example, in employing this technique: 

- • For water temperature of 4rF, total duration of exposure may not exceed 20 minutes 
without drying and rewarming. 

• For water temperature of 50°F, total duration of exposure may not exceed 40 minutes 
without drying and rewarming. "I 

• For water temperature of 59*F, total duration of exposure may not exceed 60 minutes 
' , without drying and rewarming. 

The minimum permissible temperature of the water used in water dousing is 41°F, 
though you have informed us that in practice the water temperature is generally not below 50°F, . 
since tap water rather than refrigerated water is generally used. We understand thai a version of 
water dousing routinely used in SERE training is much more extreme in that it involves complete 
immersion of the individual in cold water (where water temperatures may be below 40°F) and is 
usually performed outdoors where ambient air temperatures may be as low as lO^'F. Thus, the 
SERE training version involves a far greater impact on body temperature; SERE training also 
involves a situation where the water may enter the trainee's nose and mouth.'^ 

You.have also described a variation of water dousing involving much smaller quantities 
of water; this variation is known as "flicking." Flicking of water is achieved by the interrogator 
wetting his fingers and then flicking them at the detainee, propelling droplets at the detainee. 
Flicking of water is done "in an effort to create a distracting effect, to awakei^^tartle, to 
irritate, to instill humiliation, or to cause temporary insult." October 22^^B^f^tter at 2. 
The^w«terused in the 'kicking" variation of water dousing also must.be potaoJeand within the 
water and ambient air temperature ranges for water dousing described above. Although water 
may be flicked into the detainee's face with this variation, the flicking of wa ter at all times is 
. done in such a manner as to avoid the inhalation or ingestion of water by the detainee. See (3. 



'^ See October il^j^^^^tterzil-Z. Comparison ofthe time limits for waicr dousing wth those U5cd 
in SERE liaining is somewJuii difficult as we understand tlut Uie SERE trainmg lirac limits are based on the ambient 
air tempenliiTC rather tlian water temperature. , 
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12. Sksp deprivation (more than 48 hours). This technique subjects a detainee to an 
extended period without sleep. You have informed us that the primary purpose of this technique 
is to weaken the subject and wear down his resistance. 

The primary method of sleep deprivation involves the use of shackling to keep the 
detainee awake. In this method, the detainee is standing and is handcuffed, and the handcuffs are 
attached by a length of chain to the ceiling. The detainee's hands are shackled in front of his 
body, so that the detainee has approximately a two- to three-footdiameter of movement. The 
detainee's feet are shackled to a bolt in the floor. Due care is taken to ensure that the shackles 
are neither too loose nor too tight for physical safety. We understand from discussions with 
OMS that the shackling does not result in any significant physical pain for the subject. The 
detainee's hands are generally between the level of his heart and his chin. In some cases, the ■ 
detainee's hands may be raised above the level of his head, but only for a period of up to two 
hours. All of the detainee's weight is borne by his legs and feet during standing sleep 
deprivation. You have informed us that the detainee is not allowed to hang from or support his 
body weight v.ith the shackles. Rather, we understand that the shackles are only used as a 
passive means to keep the detainee standing and thus to prevent him from falling asleep; should 
the detainee begin to fall asleep, he will lose his balance and awaken, either because of the 
sensation of losing his balance or because of the restraining tension of the shackles. The use of 
this passive means for keeping the detainee awake avoids the need for using means that would 
require interaction with the detainee and might pose a danger of physical harm. 

We understand from you that no detainee subjected to this technique by the CIA has 
suffered any harm or mjury, cuher by falling down and forcing the handcuffs to bear his weight 
or in any other way. You have assured us that detainees are continuously monitored by closed- 
circuit television, so that if a detainee were unable to stand, he would immediately be removed 
from the standing position and would not be permitted to dangle by his wrists. We understand 
that standing sleep deprivation may cause edema, or swelling, in the lower extremities because it 
forces detainees to stand for an extended period of time. OMS has advised us that this condition 
is not painful, and that the condition disappears quickly once the detaine& is permitted to lie 
down. Medical personnel carefully monitor any detainee being subjected to standing sleep 
deprivation for indications of edema or other physical or psychological conditions, The OMS 
Guidelines include extensive discussion on medical monitoring of detainees being subjected to 
shackling and sleep deprivation, and they include specific instructions for medical personnel to 
reqiyre^tecnative, non-standing positions or to take other actions, including ordering the 
cessation of sleep dcpnvation, in order to relieve or avoid serious edema or other significant 
medical conditions. See OMS Guidelines at 14-16. 



In lieu of standing sleep deprivation, a detainee may instead be seated on and shackled to 
-a-small-steol. The-steoi-supports-the detainee^s weight, but-is-too-smaUto-permit-the-subject.to 
balance himself sufficiently to be able to go to sleep. On rare occasions, a detainee may also be 
restrained in a horizontal position when necessary to enable recovery from edema without 
interrupting the course of sleep deprivation.^^ We understand that these alternative restraints, 



'* Specifically, you have inforaicd us tlut on three occasions early in the program, the interrogation team 
and the attendant medical officers identified the potential for unacceptable edema in the lower limbs of detainees 
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although uncomfortable, are not significantly painful, according to the experience and 
professional judgment of OMS and other personnel. 

We understand that a detainee undergoing sleep deprivation is generally fed by hand by 
CIA personnel so that he need not be unshackled; however, "[i]f Progress is made during 
interrogation, the interroeator^nay unshackle the detainee and let him feed himself as a positive 
incentive." October }2wtKKtetter at 4. If the detainee is clothed, he wears an adult diaper 
under his pants. Detainee^ubject to sleep deprivation who are also subject to nudity as a 
separate interrogation technique will at times be nude and wearing a diaper. If the detainee is 
wearing a diaper, it is checked regularly and changed as necessary. The use of the diaper is for 
sanitary and health purposes of the detainee; it is not used for the purpose of humiliating the 
detainee, and it is not considered to be an interrogation technique. The detainee's skin condition 
is monitored, and diapers arc changed as needed so that the detainee does not remain in a soiled 
diaper. You have informed us that to date no detainee has experienced any skin problems 
resulting from use of diapers. 

The maximum allowable duration for sleep deprivation authorized by the CIA is 180 
hours, after which the detainee must be permitted to sleep without interruption for at least eight 
hours. You have informed us that to date, more than a dozen detainees have been subjected to 
sleep deprivation of more than 48 hours, and three detainees have been subjected to sleep 
deprivation of more than 96 hours; the longest period of time for which any detainee has been 
deprived ofsleepby thcCIAis 180 hours. Under the CIA's guidelines, sleep deprivation could 
be resumed after a period of eight hours of unintenupted sleep, but only if OMS personnel 
specifically determined that there are no medical or psychological contraindications based on the 
detainee's condition at that time. As discussed below, however, in this memorandum we will 
evaluate only one application of up to 180 hours of sleep deprivation.'' 



undergoing standing sleep (lepri\'aUon, and in order to pcnnil the limbs to recover without impairing interrogation 
requirements, the subjects underH-cnl honmnta^lfia^giajauoa. Fax for Stc\'cn G. Bradbury, Principal Deputy 
Assistant Auom^ General, OLC, fron^H|HHl\ssistant General Counsel, CIA, at 2 (Apr. 22, 2005) 
CApril 22^^^cix"). In horizontal sJe^fl^maonnH^taiaec is placed prone on the floor on top of a thick 
towel or blanx^Ca precaution designed, to pre\'eiit reduction of body temperature through direct contact with the cell 
floor). The detainee's hands are manacled together and the arms placed in an outstrctdicdpositioni— either extended 
bcyoirasffwrTieador extended to cithel- side of tlie body— and anchored to a far point on the floor in such a manner 
thai tlic amis cannot be benl or used for balance or comfort At the same time, llic ankles arc shackled together and 
the legs arc extended in a straigfit line with the body and also anchored to a far point on tlie floor in such a manner 

t-orosed-fofira lan ororcomfor l - /J. - Youhave^p eeiflcalty-in formedu s-thauhc-nianacks- 
and sliacklcs are anchored without additional stress on any of live aim or leg joints that might force liie limbs beyond 
naiuiaI^xtcns(Qn^.rj3£3LttensiM£rL5ayjoinL Jd The position is sufficiently uncomfortable t o detainees to 
deprive Ihcni of unbroken sleep, while allowing tlieir lower limbs to recover from flie effects of standing sleep 
deprivalioiL We understand that all starKlard. precautions and procedures for shackling arc observed for both hands 
and feet while in this positioa Id. You have informed us that horirontal sleep deprivation has been used until the 
detainee's affected limbs ha\'C demonstrated sufSctcnt recovery to return to sitting or siandhig sleep deprivation 
mode, as warranted by the requirements of the inlcrrogation team, and subject to a determination by the medical 
officer Uiat there is no contraindication to resuming other sleep deprivation modes. Id. 

'' We express no view on whether any further use of sleep dcpri^'alion folio wng a 180-hour applicalion of 
the technique and 8 hours of sleep would violate sectioni 2346-2340A 
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You have informed us that detainees ere closely monitored by the interrogation team at 
all times (either directly or by closed-circuit video camera) while being subjected to sleep 
deprivation, and that these personnel wll intervene and the technique will be discontinued if 
there are medical or psychological contraindications. Furthermore, as with all interrogation 
techniques used by the CIA, sleep deprivation will not be used on any detainee if the prior 
medical and psychological assessment reveals any contraindications. • 

13. The "waterboard " In this technique, the detainee is lying on a gumey that is 
inclined at an angle of 10 to 15 degrees to the horizontal, with the detainee on his back and his 
head toward the lower end of the gymey. A cloth is placed over the detainee's face, and cold 
water is poured on the cloth from a height of approjciraately 6 to 18 inches,. The wet cloth creates 
a barrier through which it is difficult — or in some cases not possible — to breathe. A single 
"application" of water may not last for more than 40 seconds, with the duration of an 
"application" measured from the moment when water — of wliatcver quantity — ^is first poured 
ont^h^loth until the moment the cloth is removed from the subject's face. See August 19 
^^^^^f^tter at 1. When the time limit is reached, the pouring of water is immediately 
discontinued and the doth is removed. We understand that if the detainee makes an effort to 
defeat the teclinique (e.g., by twisting his head to the side and breathing out of the comer of his 
mouth), the interrogator may cup his hands around the detainee's nose and mouth to dam the 
ninofF, in which case it would not be possible for the detainee to breathe during the application 
of the water. In addition, you have informed us that the technique may be applied in a manner to 
defeat efforts by the detainee to hold his breath by, for example, beginning an application of 
water as the detainee is exhaling. Either in the normal application, or where countermeasures are 
used, we understand that water may enter — and may accumulate in — the detainee's mouth and 
nasal cavhy, preventing him from breathing.'^ In addition, you have indicated that the detainee 
as a countermeasure may swallow water, possibly in significant quantities. For that reason, 
based on advice of medical personnel, the CIA requires that saline solution be used instead of 
plain water to reduce the possibility of hyponatremia (i.e., reduced concentration of sodium in 
the blood) if the detainee drinks the water. 

We understand that the effect of the waterboard is to induce a sensation of drowning. 
This sensation is based on a deeply rooted physiological response. Thus, the detainee 
experiences this sensation even if he is aware that he is not actually drowning. We are informed 
lhaiiabftsed:fln£xtensiTie experience, the process is not physically painful, but that it usually does 
cause fear and panic. The waterboard has been used many thousands of times in SERE training 
provided to American military personnel, though in that context it is usually limited to one or 
two applicaiions O'f no moie than 40 second s each." '— 



". la most applications of this lechnique, including as il is used in SERE naining. it appears thai the 
individual undergoing the technique is not in fact completely prc\'cnled from breathing, but his airflow is restricted 
by the wet cloth, creating a sensation of drowning. See IG Report at 15 ("Airflow is restricted ... and the technique 
produces Ihc sensation of dro^^ning and sufTocalion."). For purposes of our analysis, however, we will assume that 
the individual is unable to breathe during tiic entire period of any application of water during the \v3terix)aril 
technique. 

" The Inspector General was criticai oC the idiancc on the SERE experience with the waterboard in light 
of these and other differences in ihc appUcalioii of (he technique. Wc discuss the Inspector Gcnccal's criticisms 
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You have explained that the waterboard technique is used only if: (1) the CtA has 
credible intelligence that a terrorist attack is imminent; (2) there are "substantial and credible 
indicators the subject has actionable intelligcace that can prevent, disrupt or delay this attack"; 
and (3) other interrogation methods have failed or are unlikely to yield actionable intelligence in 
time to prevent the attack. See Attachment to August 2 Rizzo Letter. You have also informed us 
that the watcrboard may be approved for use with a given detainee on!y during, at most, one 
single 30-day period, and that during that period, the waterboard technique may be used on no 
more than five days. We further understand that in any 24-hour period, interrogators may use no 
more than two "sessions" of the waterboard on a subject— with a "session" defined to mean the 
time that the detainee is strapped to the waterboard— and that no session may last more than two 
hours. Moreover, during any session, the number of individual applications of water lasting 10 
seconds or longer may not exceed six. As noted above, the maximum length of any application 
of water is 40 seconds (you have informed us that this maximum has rarely been reached). 
Finally, the total cumulative time of alUoDlimions of whatever length in a 24-hour period may 
not exceed 12 minutes. See August I9^^^^gf^tter zi \-l. We understand that these 
limitations have been established with extensive input from OMS, based on experience to date 
with this technique and OMS's professional judgment that use of the waterboard on a healthy 
individual subject to these limitations would be "medically acceptable " See QMS Guidelines at 
18-19, - ■ -. • 

During the use of the waterboard, a physician and a psychologist are present at all times. 
The detainee is monitored to ensure that he does not develop respiratory distress. If the detainee 
is not breathing freely after the cloth is removed from his face, he is immediately moved to a 
vertical position in order to dear the water from his mouth, nose, and nasopharynx. The gumey 
used for administering this technique is specially designed so that this can be accomplished very 
quickly if necessary. Your medical personnel have explained that the use of the waterboard does 
pose a small risk of certain potentially significant medical problems and that certain measures are 
taken to avoid or address such problems. First, a detainee might vomit and then aspirate the 
emesis. To reduce this risk, any detainee on whom this technique will be used is first placed on a 
liquid diet. Second, the detainee might aspirate some of the water, and the resulting water in the 
lungs might lead to pneumonia. To mitigate tliis risk, a potable saline solution is used in the 
procedure. Third, it is conceivable (though, we understand from OMS, highly unlikely) that a 
detainee could suffer spasms of the larynx that would prevent him from breathing even when the 
appii^ioa<)f water is.^topped and the detainee is returned to an upright position. In the event of 
such spasms, a qualified physician would immediately intervene to address the problem, and, if 
necessary, the intervening physician would perform a tracheotomy. Although the risk of such 
-^asmsirconstdered-femo tc (it app afcntly-has-neve^eecuFFed-ffl-thotisafids-of instance.s of SE R E 
training), we are informed that the necessary emergency medical equipment is always present — 
-although not \isible to the detainee — during-any-applic-ation of the waterboard, ^ee -generally id 
at 17-20.^' 



further below. Moreover, as noted above, thcvcrj* different situations of detainees undergoing interrogatioQ and 
military pcRonncl undergoing training counsels against undue reliance on the experience in SERE training- That 
experience is ne\'erlhclcss of some value in evalua^g the technique, 

"' OMS identified othCT potential risks: 
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We understand that in many years of use on thousands of participants in SERE training, 
tfic waterboard technique (although used in a sujbstantiany more limited way) has not resulted in 
any cases of serious physical pain or prolonged mental harm. In addition, we understand that the 
watcrt>oard has been used by the CIA on three nigh level al Qaeda detainees, two of whom were 
subjected to the technique numerous times, andj according to OMS, none of these three . 
individuals has shown any evidence of physical pain or suffering or mental harm in the more 
than 25 months since thejcchnique was used on them. As noted, we understand tliat OMS has 
been involved in imposing strict limits on the use of the wateitoard, limits that, when combined 
with careful monitoring, in their professional judgment should prevent physical pain or suffering 
or mental harm to a detainee. la addition, we understand that any detainee is closely monitored 



by medical and psychological personnel whenei 



cr the waterboard is applied, and that there are 



additional reporting requirements beyond the ncrmal reporting requirements in place when other 
interrogation techniques are used. See OMS Guidelines at 20. 



As noted, all of the interrogation techniques described above are subject to numerous 
restrictions, many based on input from OMS. Our advice in tliis memorandum is based on our 
understanding that there will be careful adherence to all of these guidelines, restrictions, and 
safeguards, and that there will be ongoing monitoring and reporting by the team, including OMS 
medical and psychological personnel, as well as prompt intervention by a team member, as 
necessary, to prevent physical distress or mentaljharm so significant as possibly to amount to the 
"severe physical or menul pain or suffering" that is prohibited by sections 2340-2340 A Our 
advice is also based on our understandmg that all interrogators who Will use these techniques are 
adequately trained to understand that the authorized use of the techniques is not designed or 
intended to cause severe physical or mental painjor suffering, and also to understand and respect 



the medical judgment of OMS and the iraportani 



You asked for our advice concerning thefc interro 
their use on a specific high value al Qaeda detaiilec nam 



role that OMS personnel play in the program. 



ogalmiyedmi 

ed^^^H 



iqucs in connection with 
You informed us that the 



In our limited experience, extensive sustajjied us^ of the waterboard can inlnxlucc new risks. 
Most seriously, for reasons of physical fatigue or psychological resignation, the subjea may 
simply give up, allowing excessive filling oftlicaiTtt-ays and loss of consciousness. An 
unr«pbrisivc subject should be righted inuucdiatcly, and the intcirogatorshould deliver a sub- 
xyphoid tlirust to expel the water. If this fails to restore normal breathing, sggressive medical 

intervention is required. Any subject who has reached this degree of compromise is not ^ ■ 

■"' considered an appropriate candidate for tlie wateiboani, and the physician on the scene can not 
concur in the turner use of the waterboard witho it specific [Chief, OMS] consultation and 
■ approval; „ 

0S4S Guidelines at 18. OMS has also stated that "[b]y daj^s 3-5 of an aggressive program, cumulative effects 
become a potential concern. Without any hard data to quantify eitho- this risk or the advantages of this technique, 
we believe that beyond this point continued intense watertreard applications may not be medically appropriate." Id. 
al 19. As noced above, based on OMS mput, the CIA has adopted and imposed a number ofsirict limitations on the 

frequency and duration of use of the waterboard. 
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la^afomiatioiybouy^aeda's plans to launch an attack within the United ■ 
States. According to^^^HJ^miad extensive connections to various al Qaeda 
leaders, members of the TaUbarl^n^hea^arqawi network, and had arranged meetines 
between an associate and^^^^^^^^^^^^f o discuss such an sXtzo^Atmist 25\ 
Letter at 2-3. You advised us that medical and psychological assessments^^Jwere 
completed by a CIA phvsiciaf^nd psychologist, and that based on this examination, the 
physician concluded '^^^^^^nedically stableund has no medical contraindications to 
interrogation, including the use of intcrrogatio^wjmiqucs" addressed in this memorandum." 
Medical and Psychological Assessmen^^^K/^^^ttzched io August 2 Rizzo Letter zX 1.'' 
The psychological assessment found ^^dpvasalert and oriented an^ij^Mncentration and 
attention were appropriate." Id at 2. The psychologist fiirther found^^^^B'thoiight 
processes were clear and logical; there was no evidence of a thought disorder, delusions, or ' 
halIucinations[, and tjbere were not significan^ian^f depression, anxiety or other mental 
disturbance," Id. The psychologist evaiuated^^^l'psychologically stable, reserved and . 
defensive," and *'opined that there was no evidence that the use of the apprOYe^nterrogatioa 
methods would cause any severe or prolonged psychological disturbanc^^m Id at 2. Our 
conclusions depend on these assessments. Before using the techniques on other detainees, the 
CIA would need to ensure, in each case, that ail medical and psychological assessments indicate 
that the detainee is fit to undergo the use of the interrogation techniques. 



n. 



A, 



Section 2340A provides that "[w]hoever outside the United States commits or attempts to 
commit torture shall be fined under this title or imprisoned not more than 20 years, or both, and 
if death results to any person from conduct prohibited by this subsection, shall be punished by 
death or imprisoned for any term of years or for life."" Section 2340(1) defines "torture" as "an 



'rtjicss of 




^ You have advised us (hat the ^-atcrboard has not been used^^^|Wc understand that there may ha\'c 
been medical reasons against using that technique in his case. Of course, our advice assumes that the walcrtward 
could be used only m the absence of medical conlraindications. 

-^sd^^TTic medical examination rcponcd||^|ivas obese, and tliat he reported a "5-6 year history of non- 
cxerlional chest pressures, which are inlerroittent, aHhn^^coorapanied by nausea and depression amj 
^tmUi." Medical and Psychological Assessment q/^^^^Bt h attached to August 2 Rizzo Letter. [ 
^^ftel uis never o msdted'a-piQ-^dan-forihiypxiblern.^-andTvay^nable-ori^^ mor e-specificabout- 

the frequency or intensity of the aforementioned symptoms." Id He also reported suffering "long-tcnn medical and 
mcnlal.problcnis!'. frora.ajna)^r vehicle aaddenl.^many.yeare a 

lliat accident until ten years ago. Id. He stated tliat he was not currently taking any medicalion, He afso reported 
seeing a physician for Iddne^roblems that caused him to urinate frequently and complained of a toothache. Id. 
The medical examinatior^^H'O^'ed a rash on his chest and sl\ouldeis and thai "his nose an^hgl were clear, 
(andj his heart sounds were nonnaJ with no murmurs or gallops." Id. The physician opinedHHB'*'l^'^'>' ^^^ 
some reflux csopliagitis and niiid check folliculitis, but doubt[cd] that he has any coronaxy pathology." Id 

^ Section 2340A provides in 6j1I: 

(a) Offense.~\Vhoe\-er outside tlic United Stales commits or attempts to commit torture shall 
be Gned. under this title or imprisoned not more than 20 years, or both, and if death results to any 
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act committed by a person acting under color of law specificaliy intended to inflict severe 
physical or mental pain or suffering (other than pain or suffering incidental to lawful sanctions) 
upon another person within his custody or physical control."^ 

Congress enacted sections 2340-2340Ato carry out the obligations of the United States 
under the CAT. Ste H.IL Conf. Rep. No. 103-482, at 229 (1994). The CAT. among other 
things, requires the United States, as a state party, to ensure that acts of torture, along with 
attempts and complicity to commit such acts, are aimes under U.S. law. See CAT arts. 2, 4-5. 
Sections 234O-2340A satisfy that requirement with respect to acts committed outside the United 
States." Conduct constituting "torture" within the United States already was— and remains- 
prohibited by various other federal and state criminal statutes. 



person from conduct prohibited by this subsection, sliall be punished by death or imprisoned for 
any term of years cr for tife. 

(b) Jurisdiction. — ^There is jurisdiction over (he activity prohibited in subsection (a) if— 

0) thcallegedoffenderisanalionalof the United States; or 

(2)ths alleged offender is present in ihc United States, irrespective of the nationatily of 
the victim or alleged offender. 

(c) Conspiracy.^A person who conspires to commit an offense under this section shall be 

, subject to the same penalties (other than tfie penalty of death) as the penalties prescribed for the 
offense, the commission of wiiidi was tlie object of the conspiraq'. 

IBU.S.C. §2340A. 

" Section 2340 provides in full: 

As used in this chapter — 

(1) "torture" means an act committed by a pcrton acting imder color of law specifically 
intended to inflict severe physical or mental pain or suffering (other than pain, or suffering 
incidental to lawfiil sanctions) upon ajiothcr person within his custody or physical control; 

(2) "severe incntal pain or suffering" means the prolonged mental liann caused by or resulting 
from — 

(A) the intentional inflidion or Ihiealened infliction of severe physical pain or suffering; 
~ (B) the administration or application, or threatened administiation or application, of 

mind-altering substances or other procedures calculated to disnjpt profoundly the senses or 

the personality; 
— — -tQ-thc1hrcatofnnraincnl-de3th;-o^ 
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^) the threat Uiat another person hiU imminently be subjected to deatti, severe physical 
pain or suffering, or the adnunistration or application of rcind-alicring substances or other 
procedures calculated, to disrupt profoundly the senses or personality-; and 

(3) "United States" means the several States of the United Stales, the District of Columbia, 
and tlie commonwealths, lenitories, and possessions of the United Statcs- 

IS U.S.C. § 2340 (as amended by Pub. L. No. 108-375, 118 Stat. 1811 (2004)). 

'* Congress limited the tcmtorial reach of the federal torture statute by providing that the prohibition applies 
only to conduct occurring "outside the United Stales," 18 U.S.C. § 2340A(a), which is- currently dcfmcd in the 
stalute to mean outside "the several States of the United States, the District of Columbia, and ihc conunonwealths, 
lenitories, andpossessionsofthe United States." \l §2340(3) (as amended by Pub. L. No. 108-375, 118 Stat. 1811 
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The CAT defines "torture" so as to require the intentional infliction of "severe pain or 
suffering, whether physical or mental." Article 1(1) of the CAT provides: 

■For the purposes of this Convention, the term "torture" means any act by which 
severe pain or suffering, whether physical or mental, is intentionally inflicted on a 
. person for such purposes as obtaining from him or a third person information or a 
confession, punishing him for an act he or a third person has committed or is 
suspected of having committed, or intimidating or coercing him or a third person, 
or for any reason based on discrimination of any kind, when such pain or 
suffering is inflicted by or at the instigation of or with the consent or acquiescence 
of a public official or other person acting in an official capacity. It does not 
include pain or suffering arising only from, inherent in or incidental to lawiiil 
sanctions. 

The Senate included the following understanding in its resolution of advice and consent 
to ratification of the CAT: 

The United States understands that, in order to constitute torture, an act must be 
specifically intended to inflict severe physical or mental pain or suffering and that 
mental pain or suffering refers to prolonged mental harm caused by or resulting 
from (1) the intentional infliction or threatened infliction of severe physical pain 
. ' or suffering; (2) the administration or application, or threatened administration or 
application, of mind altering substances or other procedures calculated to disrupt 
profoundly the senses or the personality; (3) the threat of imminent death; or 
(4) the threat that another person will imminently be subjected to death, severe 
physical pain or suffering, or the administration or application of mind altering 
substances or other procedures calculated to dismpt profoundly the senses or 
personality. 

S. Exec. Rep. No, 101-30, at 36 (1990). This understanding was deposited with the U.S. 
instrument of ratification, see 1830 U.N.T.S. 320 (Oct. 21, 1994), and thus defines the scope of 
United States obligations under the treaty. See Relevance of Senate Ratification History to 
Treaty luierpretadon, 1 1 Op. O.L.C. 28, 32-33 (1987). The criminal prohibition against torture 
tlRfi&insress .codified in 18 U.S.C. §§ 234p-2340A generally tracks the CAT's definition of 
torture, subject to the U.S. understanding. 



-Br 



Under thc-Ianguageadopted-by Congress in sections 234Q-2340A, to cpristitute "torture," 
conduct must be "specifically intended to inflict severe physical or mental pain or suffering." In 
the discussion that follows, we will separately consider each of the principal components of this 
key plirase; (1) the meaning of "severe"; (2) the meaning of "severe physical pain or suffering"; 



(2004)). You have advised us that the CIA's use of Ihc techniques gddressed in this memorandum would occur 
"outside the United States" as defined in sections 2340-2340A" 
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(3) the meaning of "severe mental pain or suffering"; and (4) the meaning of "specifically 
intended." 

(}) The meaning of "severe. " 

Because the statute does not define "severe," "we construe [the] term in accordance with 
its ordinary or natural meaning." FZ)/Cv.A/e;/er, 510 U.S. 471, 476(1994). Thecommon 
understanding of the term "torture" and the context in which the statute was enacted also inform 
our analysis. Dictionaries define "severe" (often conjoined with "pain") to mean "extremely 
violent or intense: severe pain" American Heritage Dictionary of the English Language 1653 
(3d ed. 1992); see also XV Oxford English Dictionary 101 (2d ed. 1989) ("Of pain, sufferings 
■ loss, or the like: Grievous, extreme'' and "Of circumstances . . . ; Hard to sustain or endure."). 
The common understanding of "torture" further supports the statutory concept that the pain or 
suffering must be severe. See Black's Law Dictionary 1528 (8th ed. 2004) (defining "torture" as 
"[tjhe infliction of intense pain to the body or mind to punish, to extract a confession or 
information, or to obtain sadistic pleasure") (emphasis added); Webster 's Third New 
International Dictionary of the English Language Unabridged 2AIA (2002) (defining "torture" as 
**the infliction of intense pain (as from burning, crushing, wounding) to punish or coerce 
someone") (emphasis added); Oxford American Dictionary and Language Guide 1064 (1999) 
(defining "torture" as "the infliction of severe bodily pain, esp. as a punishment or a means of 
r- persuasion") (emphasis added). Thus, tlie use of the word "severe" in the statutory prohibition 
, on torture clearly denotes a sensation or condition that is extreme in intensity and difficult to - 
endure. 

This interpretation is also consistent with the historical understanding of torture, which 
has generally involved the use of procedures and devices designed to inflict intense or extreme 
pain. The devices and procedures historically used were generally intended to cause extreme 
pain while not killing the person being questioned (or at least not doing so quickly) so that 
questioning could continue. Descriptions in Lord Hope's lecture, "Torture," University of 
Essex/Clifford Chance Lecture at 7-8 (Jan. 28, 2004) (describing the "boot," which involved 
crushing of the victim's legs and feet; repeated pricking with long needles; and thumbscrews), 
and in Professor Langbein' shook. Torture and the Law of Proof, died supra p. 2, make this 
clear. As Professor Langbein summarized: 

The commonest torture devices — strappado, rack, thumbscrews, legscrews — 
^^-__ ^^^^ worked upon the extremities of the body, either by distending or compressing 

them, we may suppose thTtltieseTTJTOdesijftDrturervver^referred-beeause-they — ^ - 



were somewhat less likely to maim or kill than coercion directed to the trunk of 
the body, and because they would be ([uickly adjusted to take account of tlie 
victim's responses during the examination. 
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Torture and the Law of Proof ai 15 (footnote omitted).'* 

The statute, moreover, was intended to implement United States obligations under the 
CAT, which, as quoted above, defines "torture" as acts that intentionally inflict "severe pain or 
suffering." CAT art. 1(1). As the Senate Foreign Relations Committee explained in its report 
recommending that the Senate consent to ratification of the CAT: 

The [CAT) seeks to define "torture" in a relatively limited fashion, corresponding 
to the common understanding of torture as an ejctreme practice which is 
universally condemned. . . . 



- . . The term "torture," in United States and international usage, is usually 
reserved for extreme, deliberate and unusually cruel practices, for example, 
■ jsustained systematic beating, application of electric currents to sensitive parts of 
the body, and tying up or hanging in positions that cause extreme pain. 

S. Exec. Rep. No. 101-30 at 13-14. See also Va.yi6V. Stewart, Vie Torture Convent ion and the 
Reception of Imemaiional Criminal Law Within the United States, 15 Nova L. Rev. 449, 455 
(199 1) ("By stressing the extreme nature of torture, . . . [the] definition [of torture in the CAT] 
describes a relatively limited set of circumstances likely to be illegal under most, if not all, 
domestic legal systems."). 

Drawing distinctions among gradations of pain is obviously not an easy task, especially 
given the lack of any precise, objective scientific criteria for measuring pain." We are given 
some aid in this task by judicial interpretations of the Torture Victims Protection Act ("TVPA"), 
28 U.S.C. § 1350 note (2000). The TVPA, also enacted to implement the CAT, provides a civil 
remedy to victims of torture. The TVPA defines "torture" to include; 

any act, directed against an individual in the offender's custody or physical 
control, by which severe pain or suffering (other than pain or suffering arising 



" We cmfAatically are not saying that only sucii historical tedmiques — or sinular on« — can constiiutc 
"torture" under sections 2340-23 40A- Bui the historical understanding of torture is relevant in inleiprcling 
Congress's inicnl in prohibidng Ihc airoe of "torture.*' CfMorissette v. United Slates, 342 U.S. 246, 263 (1952). 

-■T^ic— -Respite extcnsi^x efforts to develop objective critoia for measuring |jain, ihae is no dear, objeclivc, 
consistent measurement. As one publication ej^lains: 

Pain is a complex, subjective, perceptual phenomenon with a number of dimensions — intensity, 



quality, time couree, impact, and personal meamfig^^lhai are uniqueljiiXfKnenccii by cachindrridtsl 

and, Ihus, can only be assessed indirectly. Pain is a subjective experience and there is no way to 
objcclivefy quantify it.- Gonsequentiy,.assessmentofa patient's pain depends. Qa,ltiepaili?.nrs oven 
communications, both verbal and behavioral. Given pain's complexity, one must assess not only its 
sornaiic (sensory) component biU also patients' moods, attitudes, coping ciforts, resources, responses 
of family members, and the impact of pain on their lives. 

Dennis C. Turk, Assess the Person. NatJusl [he Pain, Pain: Clinical Updates, SepL 1993 (emphasis added). Tbis 
lack of clarity further complicates the cSoxt lo define "severe" pain or suffering. 
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only from or inherent in, or incidental to, law&l sanctions), -whether physical or 
mental, is intentionally inflicted on that individual for such purposes as bbtainmg 
from that individual or a third person information or a confession, punishing that 
individual for an act that individual or a third person has committed or is 
suspected of having committed, intimidating or coercing that individual or a third 
person, or for any reason based on discriraination of any kind .... 

28U.S.C. § 1350 note, §3(bXl) (emphases added). The emphasized language is similar to 
section 2340's phrase "severe physical or mental pain or sufTcring."^' As the Court of Appeals 
for the District of Columbia Circuit has explained: 

The severity requirement is crucial to ensuring that the conduct proscribed by the 
[CAT] and the TVPA is sufficiently extreme and outrageous to warrant the 
universal condemnation that the terra "torture" both connotes and invokes. The 
drafters of the [CAT], as well as the Reagan Administration that signed it, the 
■ Bush Administration that submitted it to Congress, and the Senate that ultimately 
ratified it, therefore all sought to ensure that '*oaly acts of a certain gravity shall 
be considered to constitute torture." 

The critical issue is the degree of pain and suffering that the alleged 
torturer intended to, and actually did, inflict upon the victim. The more intense, 
lasting, or heinous the agony, the more likely it is to be torture. 

Price V. Socialist People's Libyan Arab Jamahiriya, 29^ T 36 82, 92-93 (D.C, Cir. 2002) 
(citations omitted). The D.C, Cu-cuit in Price concluded that a complaint that alleged beatings at 
the hands of police but that did not provide details concerning "the severity of plaintiffs' alleged 
beatings, including their frequency, duration, the parts of the body at which they were aimed, and 
the weapons used to carry them out," did not suffice "to ensure thai [it] satisf[iedj the TVPA's 
rigorous definition of torture." Id. at 93. 

In Simpson v. Socialist People's Libyan Arab Jamahiriya, 326 F.3d 230 (D.C. Cir. 2003), 
the D.C. Circuit again considered the types of acts that constitute torture under the TVPA 
definition. The plaintiff alleged, among other things, that Libyan authorities had held her 
incommunicadoand threatened to kill her if she tried to leave. See id. at 232, 234. Thecourt 
ackiT^ffi^ed that "these alleged acts certainly reflect a bent toward cruelty on the part of their 
perpetrators," but, reversing the disUict court, went on to hold that "they arc not in themselves so 
unusually cmel or sn ffin>ntly ^^ii-trpmp. anH nrirrfl gpnii-; ai fn r.nn<;tinitp.fnrtnrp with i n fhn mp^ni ng^ 

of the [TVPA]." Id. at 234. Cases in which courts have found torture illustrate the extreme 
nature pf conduct that falls within, the Statutory definition. See, e.g,^ Hilao v. Estate of Marcos, 
103 F.3d 789, 790-91, 795 (9th Cir. 1996) (concluding that a course of conduct that included, 
among other things, severe beatings of plaintiff, repeated threats of death and electric shock, 
sleep deprivation, extended shackling to a cot (at times with a towel over his nose and mouth and 
water poured down his nostrils), seven months of confinement in a "suffocatingly hot" and 



'' Section 3 Cb)(2) of the TVPA defmes "mental pain or suffering" using substantially idemical language to 
sceUon 2340(2)'s defmition of "severe menial pain or suffering," 
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cramped cell, and eight years of solitary or near-solitary confinement, constituted torture); 
Mehinovic v. Vuckovic, 198 F. Supp. 2d 1322, 1332-40, 1345-46 (N,D. Ga. 2002) (concluding 
that a course of conduct that included-,- ampng other things, severe beatings to the genitals, head, 
and other parts of the body with metal pipes, brass knuckles, batons, a baseball bat, and various 
other items; removal of teeth witli pliers; kicking in the face and ribs; breaking of bones and ribs 
and dislocation of fingers; cutting a figure into the victim's forehead; hanging the victim and 
beating him; extreme Umitations of food and water, and subjection to games of "Russian 
roulette," constituted torture); Daliberti v. Republic of Iraq, 146 F. Supp. 2d 19, 22-23 (D.D.C. 
2001) (entering default judgment against Iraq where plaintiffs alleged, among other things, 
threats of "physical torture, such as cutting off. . . fingers, pulling out . . . fingernails/' and 
electric shocks to the testicles); Ocippio v. Islamic Republic of Iran, 1 8 F. Supp. 2d 62, 64-66 
(D.D.C. 1998) (concluding that a course of conduct that included frequent beatings, pistol 
whipping, threats of imminent death, electric shocks, and attempts to force confessions by 
playing Russian roulette and pulling the trigger at each denial, constituted torture). 

(2) The meaning of "severe physical pain or suffering. " 

The statute provides a specific definition of "severe mental pain or sufFering," sac 18 
U.S.C. § 2340(2), but does not define the term "severe physical pain or suffering." The meaning 
of "severe physical pain" is relatively straightforward; it denotes physical pain that is extreme in 
intensity and difficult to endure. In our 2004 Legal Standards Opinion, we concluded that under 
some circumstances, conduct intended to inflict "severe physical suffering" may constitute 
tortureevenifit is not intended to inflict "severe physical pain." Id. at 10. That conclusion 
follows firom the plain language of sections 2340-2340A. The inclusion of the words "or 
suffering" in the phrase "severe physical pain or suffering" suggests that the statutory category of 
physical torture is not limited to "severe physical pain." See, e.g., Duncan v. Walker, 533 U.S. 
167, 174 (2001) (explaining presumption against surplusage). 

"Severe physical suffering," however, is difficult to define with precision. As we have 
previously noted, the text of the statute and the CAT, and their history, provide little concrete 
guidance as to what Congress intended by the concept of "severe physical suffering." See 2004 
Legal Standards Opinion at U . We interpret the phrase in a statutory context where Congress 
expressly distinguished "severe physical pain or suffering" fi"om "severe mental pain or 
suffering." Consequently, we believe it a reasonable inference that "physical suffering" was 
intended by Congress to mean something distinct fiom *'mental pain or suffering."^* We 
presume that where Congress uses different words in a statute, those words are intended to have 
diffe^eet-nwanings. See, e.g, Barnes v. United Slaies, 199 F.3d 386,389 (7th Cir. 1999) 
('TDifferent language in separate clauses in a statute indicates Congress intended distinct 
. meanings."). Moreover, given that Congress precisely defined "mental pain or suffering" in 
sections 2340-2340A, it is unlikely to have intended to undernune~that caretuT^efinition by 



^ Conunondictionaj^'definiUonsof "physical" support rcadmg "physical suffering" to mean somet^ 
different from mental pain or suffering. See, e.g., American Heritage Diaionary of the English Language at 1366 
("Of or relating lo the body as distinguished from the mind or spirit"); Oxford American Dictionary and Language 
Guide at 748 ("of or concerning the body {physical axrdse-^physical education)"). 
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including essentially mental distress withia the separate category of "physical suffering."^ 

In our 2004 Legal Standards Opinion, we concluded, based on the understanding that 
"suffering" denotes a "state" or "condition" that must be "endured" over time, that there is "an 
extended temporal element, or at least an element of persistence" to the concept of physical 
suffering in sections 2340-2340A. Id at 12 & n.22. Consistent vvith this analysis in our 2004 
Legal SiOTKhrds Opinion, and in light of standard dictionary definitions, we read the word 
"suffering," when used in reference to physical or bodily sensations, to mean a state or condition 
of physical distress, misery, affliction, or torment (usually associated with physical pain) that 
persists for a significant period of time. See, e.g., Webster's Third New International Dictionary _ 
at 2284 (defining "suffering" as "the state or experience of one who suffers: the endurance of or 
submission to affliction, pain, loss"; "a pain endiired or a distress, loss, or injury incurred"); 
Random House Dictionary of the English Language Sll, 1229, 1998 (2d ed. unabridged 1 987) 
(giving "distress," "misery." and "torment" as synonyms of "suffering"). Physical distress or 
discomfort that is merely transitory and that does not persist over time does not constitute 
"physical suffering" within the meaning of the statute. Furthermore, in our 2004 Legal 
Standards Opinion, we concluded that "severe physical suffering" for purposes of scaions 2340- 
2340A requires "a condition of some extended duration or persistence as well as intensity" and 
"is reserved for physical distress that is 'severe' considering its intensity and duration or 
persistence, rather than merely mild or transitory." Id at 12. 

We therefore believe that "severe physical suffering" under the statute means a state or 
condition of physical distress, misery, affiiction, or torment, usually involving physical pain, that 
is both extreme in intensity and significantly protracted in duration or persistent over time. 
Accordingly, judging whether a particular state or condition may amount to "severe physical 
suffering" requires a weighing of both its intensity and its duration. The more painful or intense 
is the physical distress invoived^i.e., the closer it approaches the level of severe physical pain 
separately proscribed by the statute — the less significant would be the element of duration or 
persistence over time. On the other hand, depending on the circumstances, a level of physical 



" This conclusion is reinforced by the expressions of concern at the time the Senate gave \\s advice and 
consent to (he CAT about die potential for vagueness in including tlic concept of mental pain or suffering as a 
defui^y^ixlement in any CTiminal prohibition on lojiure. See, e.g.. Convention A^ainsl Torture: Hearing Ikfore 
the Senate Comm. On Forefgn Relations, lOIst Cong. 8, 10 (1?90) (prepared staicnient of Abraham Sofaer, Legal 
Adviser Departmetit of State: The Convention's wording. . .is not in all respects as precise as we believe 
iecessai5^ . [Bjecause [[hcConvcntipn] jequiie^ estabtLshment of criminal penaltie s , . under our domestic law, we 



must pay particular attention to the meaning and intwprelation of its provisions, especially concerning U(c standards 
by which the Convention will be applied as a matter of U.S. law. . . . [W]e prepared a codified proposal which . . . 
ciaiifiKthedefiniUdirdT menial pam and si^ 

problem with the Torture Convention— one that permeates all our concerns — is its imprecise definition of torture, 
c^jccially as that term is applied to actions wtiich result solely in mental anguish. This definitional \*agueness 
makes i( very doubt^l thai ilxe United Stales can, consistent with ConsUluiional due process constraints, fulfill its 
obligation under the Convention to adequately engraft the definition of torture into the domestic crtmlrBl law of the 
United Stales."); id at 17 (prepared statement of Mark Ridiard: "Accordingly, the Torture Convention's vague 
definition concerning the mental suffering aspect of torture cannot be resolved by reference lo established principles 
of international law. In an effort to overcome this unacceptable clement of vagueness in Article I of the Convention, 
we have proposed an tmderstandijjg which defines severe mejilal pain constituting torture with sufficient specificity 
to , . . meet Constitutional due process requirements."). 
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